HISTORY OF TRADE UNIONS IN COLOMBIA, LAWS AND SOCIAL IMPACT

José Gregorio Noroiio Sanchez'

Lawyer and University Professor, Categorized Researcher Minciencias Sinu University,
Colombia

josenorono(@unisinu.edu.co

https://orcid.org/0000-0001-9777-2733

José Delio Giraldo Jaramillo?

Sinu University, Colombia
josedgiraldo@unisinu.edu.co
https://orcid.org/0009-0007-3971-6670

Maria Fernanda Gutiérrez Martinez?
Sinu University, Colombia
mariafgutierrez@unisinu.edu.co
https://orcid.org/0009-0007-8932-0594

DOI: 10.37594/cathedra.n19.866
Reception date: 14/02/2023 Revision date: 24/02/2023 Acceptance date: 25/04/2023

RESUMEN

This article analyzes the trade union movement from its origins in the phenomenon of
industrialization, where there was an increase in the number of workers having among their ranks
men, women and children alike, who would be exploited indiscriminately. The union movement
was born at that time to enforce the rights of workers and regulate the conditions to which they
were subjected. It is there, where the union is positioned as an association of salaried or salaried
workers, permanent and autonomous, non-profit, for the representation and defense of their
collective interests, however, the arrival of the union movement in Latin America did not have the
best reception, facing various problems and showing a significant gap between private and public
sector unions. Methodologically, a bibliographic review was applied and hermeneutics was used
for the analysis of the postulates, as well as the contrast of several articles, books, journals and
surveys recovered from virtual libraries, a detailed analysis was made regarding the positions of
the authors who have made significant contributions on public and private sector unions, making
a historical retrospective of their origin and how this labor movement arrived in Latin America, as

well as an approach to trade unionism in Colombia, the problems it faces and the impact caused.
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Thus, concluding that unions have been exposed to environments of inequality, State interference,
lack of cohesion from the workers’ base and several critical moments since their creation, as well
as the main differences between the public and private sectors, causing distortions in the right to

strike and negotiation, and serious and irreconcilable wage gaps that are nowadays significant.

Keywords: Unions, public sector, private sector, inequality.

INTRODUCTION

The history of the trade union movement was born from the phenomenon of the industrialization
of the European continent, the number of workers required increased with the arrival of the steam
engine, the introduction of women and children in the industrial activity developed in the countryside,
the textile factories and the construction of locomotive rails, it was an unprecedented economic
explosion, the steel mills needed huge amounts of personnel and this inevitably brought labor
problems, almost immediately the first national unifications of workers began, and the first steps
of trade unionism in the world. On the other hand, even in those moments, new technologies and
also the opening of a new and much larger market had an impact, as a consequence of the opening
of trade towards new geographical dimensions, product of the exchanges and new connections

provided by the railroad, according to Zapirain, Zubillaga & Salsamendi (2016).

For their part, Zapirain, Zubillaga & Salsamendi (2016) insist that the origin of the trade
union movement is linked to the profound changes that shook the pre-capitalist societies of Western
Europe, mainly Great Britain, Germany and France, as a consequence of successive and accelerated

transformations that led to radically modify the mode of production and exchange. (p. 10).

At that time its immediate antecedents were the mutual aid societies and the resistance
societies; associative experiences that arise in the early days of the workers’ movement. “The trade
union today is understood as an association of salaried workers or employees, permanent and
autonomous, non-profit, for the representation and defense of their collective interests being the
historical consequence of a slow and non-linear process, during which the working class struggled
to organize and free themselves from political and legal ties” that submerged vast numbers of

workers in the pauperization and moral degradation of unworthy wages. (p. 12)

In Latin America the first workers’ societies seem to have been founded first in Argentina
with the Buenos Aires Society of Typography and then in Chile in 1847, under mutualist forms
that were later transformed into trade unions, grouping shoemakers, typographers and carpenters
according to Cordova (1995) and (Zapata, 2013) points out that the transition from craftsmen
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to skilled workers and their consequent organization according to their trades, is one of those
transformations that influenced the history of Latin America. The first workers’ organizations in the
continent emerged in the enclaves, which adopted the name of “resistance societies” and laid the

foundations for the development of a class identity among their members.

On the other hand, the mixture of the indigenous and the peasant in these contexts marked the
type of working class that would be built in Latin American countries, less educated and trained,
but with needs that make them want to better themselves. This process of organization and its
struggles found in the Marxist discourse of ideologues such as Luis Emilio Racabarren and Jose

Carlos Mariategui the coherence and meaning they required. (p. 51)

Meanwhile, Espinosa (1981) states that, in Colombia, the first union was founded at the dawn
of 1847 by the Society of Artisans of the city of Bogota, whose purpose was to press for a rise in
customs duties so that their products could compete on equal terms with those brought from other

countries (p. 5).

However, historically, some of the difficulties in the country for union members have to do
with dismissal by company owners, as well as the fragmentation of the labor movement in the

regions, which has discouraged the formation of unions (Garay, 1996).

DISCUSSION

In 1847 the first trade union was created in Colombia, taking the structure of a mutual society,
this due to the creation of the society of artisans in Bogota; the foundation of this society was given
with the purpose of achieving an increase in customs taxes, so that local products could compete
with imported ones. This ended badly for the artisans’ society, because its manifestations took the

form of violence, which led to a civil war that took the lives of many Colombian peasants.

It was not until after the Second World War that the country saw union groups again, because
it was at this time that industry arrived in Colombia, which led to the creation of several unions.
Because at this time there were no laws to defend them, the government did not take their protests
and complaints seriously, they turned a deaf ear to all their complaints; this led to many union
members being arrested or losing their jobs. It was not until August 10, 1935, in the government of
Alfonso Lopez Pumarejo, that the government began to support the actions of the unions, giving
them the right to protest (Espinosa, Justiniano, 1981).
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LEGAL HISTORY IN COLOMBIA

In 1931 the first law which defends the rights of workers’ groups was decreed: Law 83 of
1931 was the first to protect the right to strike of workers and others. This law guaranteed workers
the freedom to organize, the right to form unions, and also incorporated certain restrictions, for
example: unions must have a minimum of 25 workers to be able to organize and become a union

organization according to Olaya (1931) quoted by Betancur (2014).

Union ethics and social mobilization refer to all human activity aimed at ensuring the harmony
of principles and rights that society has historically achieved in terms of its stability and quality of
life within a territory. To understand these concepts, it is necessary to refer to the concept of society
from the point of view of Spencer (2004) who indicates that it is a collective name that represents a
group of individuals, with similar interests, with permanence in time, that as it grows is structured
in its form and organization; whose respect for its identity is given to the extent that its members

adopt the rules and ethical principles of its existence.

In this order of ideas, as a product of the division of labor analogous to the thought of Adam
Smith (1977), social groups dedicated to specific activities such as farmers, fishermen, seamstresses,
blacksmiths, manufacturers, carpenters and other trades that needed each other for their survival
and growth began to emerge; that is, they satisfied the needs of products, services and labor for the
benefit of society. This boom in social growth and the emergence of market demand and supply led
to the emergence of companies and the formalization of the hiring of people to perform productive

tasks within the corporate purpose of the companies.

In Colombia, trade union movements, in spite of the Republican, guerrilla and paramilitary
violence, have survived and formalized in various trade unions and workers’ unitary centers that

promote worker protection and intervene in the social control of government policies.

According to data from the Institute of Intercultural Studies, Pontificia Universidad Javeriana
de Cali, in School for Trade Union Leadership (2015); since 1906 unions began to be formalized
in Colombia and in 1919 the first law related to the functioning of unions was issued. Law 78 on
strikes. Subsequently, in labor matters, the State began to define, by means of regulations, the field

of action and limits of trade unionism. Within this legislation, the following stand out:

Labor legislation that facilitates negotiation between employers and unions at the company
level (Law 6 of 1945), and the approval in 1951 of the Substantive Labor Code that consigns: (a)

the non-reference to class struggle; (b) the definition of labor statutes; (c) the differences between
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private, official and public workers; (d) the regulation of prohibitions to unions; and (e) the reduction
of union action to collective bargaining. This regulation brought with it some negative factors for
unionism, such as a high level of state intervention in labor conflicts, the elimination of union

autonomy and restrictions on union privileges (Page 17).

The emergence of the National Front as a form of government of alternation between Liberals
and Conservatives limited social participation; however, peasants, indigenous people, students
and workers through their collective actions did not let social participation and vindication of
rights for the less favored be extinguished. In this regard, as of 2021, according to the Union and
Labor Information System SISLAB, Subsystem Union Census, fed with information provided by
the Ministry of Social Protection, CUT and Unions, there are 597 unions, which bring together

approximately 5.9 million workers.

Trade union and social movements have been a reflection of the efforts to rebuild social ties
through new forms of organization. The visibility of these movements and their growing legitimacy,
as well as their expansion and their mechanisms of reciprocal articulation have been a plus for them
to gain strength at the global, national and regional levels. With regard to trade unions worldwide,
according to the ILO (1997)

In the last decade, the number of unionized workers has declined considerably, reaching
levels below 20 percent in 48 out of 92 countries surveyed, says the International Labor Office
in its annual report on the state of the labor market. According to sentence 18, of 2015 of the
Constitutional Court, the right to union association, is relative to the right to negotiate which,
according to the court, is “consubstantial” since it allows the union organization to fulfill the
mission that is proper to represent and defend the common interests of its members, to which we
can say that the right to union association is of a fundamental nature and is acquired when it implies

the threat or violation of the right to work for all people in general.

In many cases, employers’ and workers’ organizations have played an important role in the
democratic transformation of their countries Yanes & Norofio (2022), however, making respect
for this fundamental human right a reality throughout the world is not easy, In some countries, the
right to freedom of association is denied to certain categories of workers; workers’ and employers’
organizations are subject to illegal suspensions or suffer interference and, in some extreme cases,

trade unionists are imprisoned or killed. (ILO, 1996).

Taking notes made by the (ITUC, 2019), it is concluded that the Middle East and North Africa
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(MENA) region remains the worst in the world in terms of fundamental rights at work. Egypt
dissolved all independent trade unions and Saudi Arabia continues to hold millions of migrant
workers in modern slavery. Trade unionists were murdered in 10 countries: Bangladesh, Brazil,
Guatemala, Honduras, Italy, Pakistan, the Philippines and Turkey; and workers were exposed to

violence in 52 countries. Worldwide, 53 trade unionists were killed in 2018.

Similarly, (Marin, 2013), cites in his work the 2012 Report on Violations of Trade Union
Rights, which highlights in relation to Latin America, that the continent continues to be an adverse
scenario for the enforcement of trade union freedoms in 2011. It is noted in this report that violence
and impunity for crimes against trade unionists was the common factor in many of the countries of

the continent.

Ermida (2012) states that the weaknesses affecting most Latin American trade union
organizations have exogenous and endogenous causes, i.e. causes imposed from outside and others
that are inherent to some characteristics of trade unionism in the region. Among the external or
exogenous causes, we should mention in the first place, of course, the restrictive regulation of the

union and the political control that the State tends to exert over it.

On the other hand, trade unionism in Colombia has been a defender of human rights, with
the understanding that this would be a favorable scenario for the exercise of trade union freedom,
the strengthening of democracy, the guarantee of human and labor rights, as well as the dignity
of work. Likewise, in the face of a profound practice of persecution and violence that has not
been experienced by any other trade union movement in the world, Colombian trade unionism has
sustained a tireless struggle for the defense of human rights, the demand for guarantees for trade
union freedom, the overcoming of anti-union violence, the satisfaction of the rights of individual
and collective victims, including truth, justice and comprehensive reparation in consideration of
Torres (2016).

In the midst of this panorama, Vidal (2012) contributes to the information by saying: There are
several aspects that are important to highlight when analyzing the situation of unions in Colombia.
First, it is important to note that the trend recorded in recent years points to a decrease in the
number of unionized workers, accompanied by a dynamic of stagnation in the number of unions,
in which the new unions, especially company unions, come to compensate for the departure of
traditional unions that have been disappearing in recent years as a result of privatization processes,

mergers, labor flexibilization and harassment of their union work.
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In the meantime, addressing labor rights and freedom of association from a human rights
perspective allows us to have a broad vision in order to attack the macroeconomic problems that
prevent the enjoyment of these rights, such as the structural adjustment policies promoted by the
International Monetary Fund and the World Bank, which condition the States, justify domination
and deny human development, is an impressive decrease in health budgets, in the cutback of public
services, in more than 1 million people living in extreme poverty and suffering from hunger every
day in the opinion of Alvear (2005).

For the author Alvear (2005) the most important challenge for Colombian workers is to
promote the associative forms of workers and collective bargaining in the face of the dismantling
of labor rights, that is, it is required that the rights that were granted were enshrined in labor laws
and are gradually being eliminated, are reconquered in collective bargaining that makes that in a
context such as Colombia’s, the fight for Trade Union Freedom is a priority and an immense effort

is made to eliminate all obstacles and attacks on the rights of association, bargaining and strike.

Trade union rights are recognized as fundamental rights in the Political Constitution of
Colombia of 1991, in its article 39 defines trade union rights as the protectors of workers and
employees, so that they can enjoy their benefits in the different organizations. In most of the States,
the trade union right as a human right in the world is shown as an essential tool with which favorable
solutions are reached between the existing relationship between the employer - worker, because,
with this the diverse interests of the different parties are satisfied, besides promoting a peaceful,
integrating and democratic participation in consideration of Santos (2003).

We can also say that trade union rights are an effective form of self-defense and social
surrender to mistreatment and labor exploitation in the pragmatic and utilitarian world disguised as
liberalism at the service of the company and individual power that we have experienced throughout
history. Trade union rights are reflected in labor experiences of strikes, urban and rural workers
in resistance, groups of women workers demanding equality, among others, that is, all groups of

employed people fighting for their proletarian demands and social justice (Santos, 2003).

From the perspective of Persiani & Lunaradon (1992), trade union law deals with the activity
and life of trade unions, and therefore with the traditional paradigmatic groupings of workers and
employers, both in terms of the negotiation and signing of collective bargaining agreements, as
well as the proclamation by workers of the right to strike or other forms of union struggle and

resistance.
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WHAT ARE TRADE UNION RIGHTS IN COLOMBIA?

The protection of union rights enshrines the right of workers’ and employers’ organizations
to organize their administrators and activities, where they formulate their program of action. It can
be seen that the purpose of such organizations is to promote and defend the interests of workers
or employers. According to the Committee on Freedom of Association has recognized on many
occasions the right to strike as a fundamental right of workers and have determined the scope in
which they should frame their exercise where to develop a body of principles on the right to strike,
however, the group of workers supports the approach of the Committee of experts on the right to

strike where they consider it as a deduction of the right of association Gernigon et. al (2000).

It is known that freedom of association has been recognized as one of the fundamental
rights where the universal instruments of human rights recognize the regulation of freedom of
association where it is assumed that in the current period of legal thinking of such freedom where it
is categorized as inherent to the human person, i.e., by having an individual rank against the powers
of the State. According to the constitutional texts in Article 23, it recognizes in the terms indicated

human rights and union rights, where nothing can go against them (Leon, 2002).

Thus, “The advantage of human labor rights in relying on the theory of needs, in which
«worky is placed as a neuralgic point of its formulation, allows to present in a universal way the
consequences of the dissatisfaction of needs as a generalized damage, regardless of the social,
cultural or economic context in which it occurs”. Likewise, the specificity of needs in the world of
work requires precise and specific legal responses, which makes labor human rights a group whose
holders enjoy a greater determination 2009 p. 436).

Considerations on trade union freedom in Colombia have been characterized by a deepening
of the economic and social transformations, product of the neoliberalism of globalization, under the
criteria that the free market would lead to a better society, since such mechanism appears as neutral
to the economic and social issues Angel (2015). The legal discourse regulating the Colombian trade
union organization does not allow conceiving it as an exclusive product of the social struggle. In
our country, the union organization was born and developed in a different way, a product of the
social discourses of the traditional political parties in electoral moments, completely removed from

the socioeconomic context.

As for social movements, according to Martinez (2001), they are collective action phenomena
that bring together complex and heterogeneous social phenomena characterized by thought and

action on reality, with the aim of transforming it, which leads to emphasize: Humanistic values:
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dignity, equality, autonomy, sensitivity, freedom, otherness, etc. Orientation to social change. The
aim is to encourage participation and strengthen the role of civil society. Great importance is given

to social communication, not mere information.

In this sense, democratic culture, freedom of expression and the defense of human rights are
promoted. The manipulation of information is criticized and informative dialogue is promoted,
in which the community media play an important role. Harmonization between man and nature.
Denouncement of economic pressures and social and labor inequalities: incitements to consumerism,
marginalization, bureaucratic abuses, etc. Challenges to elites or authorities, generally in cultural

or political aspects (p. 64).

Social movements have always been present throughout history, however, it is necessary
to point out that their nature has been changing along with the scenarios and social interests and
the influence of changing times. Therefore, nowadays, the scenario where a good part of the
mobilizations can be framed is that of an increasingly globalized world. This is why Ibarra (2000)
says that a social movement arises because there are structural tensions that generate the violation
of certain interests, sometimes very concrete and others diffuse, because the will to confront this
violation is not assumed by any of the other existing collective actors. Moreover, social movements
also arise because there are certain people who are not satisfied with the existing “new” social order

or with how the conflicts that emerge from it are regulated and resolved.

Collective action has acquired a central role in Latin America, to such an extent that it has
come to break into institutions and unbalance governmental modalities in some countries; Escobar,
Alvarez & Dagnino (2001) point out that these movements “their participants, their institutions,
their processes, their programs and their scope” are involved in the struggles for the demarcation
of the political scenario. Although in general social movements produce demands for recognition by
other actors and the political system, in the case of contemporary Latin American social movements

they are involved in the production of an alternative conception of citizenship.

In countries such as Colombia, the fact of going out to protest, to mobilize socially is usually an
effective method to call the attention of the government so that it agrees to listen to its people, in fact,
the inhabitants of cities and rural territories are increasingly making their nonconformities visible,
especially against the actions or omissions of the State. During the last few years, mobilizations
have increased in Colombia, which is a matter of calling the government’s attention, as more and

more citizens are expressing their non-conformities against the government’s negligence.
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In this context, Bulla, Gonzalez & Zapata (2017) explain that departmental capitals are
the privileged scenarios of social mobilization. This has developed in 32% of the country’s
municipalities between January 2013 and June 2017. However, the ten municipalities that recorded
the most events during the periods 2013-2016 and the first half of 2017 are departmental capitals,
which collect 46% and 52% of them, respectively. Bogota, Cali, Medellin, Cartagena, Barranquilla,
Bucaramanga, Villavicencio, Pereira, Monteria, Ibague, Manizales and Santa Marta enter this top.
This shows that these mobilizations in large cities are characterized by bringing together actors
and demands from other places in order to achieve greater effectiveness in relation to the centers

of power.

Therefore, talking about public service ethics, or the work of public employees from an
ethical perspective, is today not only a fashion, but also implies making reference to one of the
pillars of the administrative reforms that are underway around the world, before this Rincon (2014)
analyzes the application of the different conventions of the International Labor Organization I.L.O.
that exist in terms of trade union rights taking into account the pronouncements issued by the
Colombian Constitutional Court between the years 1991 to 2015 in order to evidence the existing

guarantees in terms of Trade Union Freedom.

Meanwhile, Zapirain, Zubillaga & Salsamendi (2016) point out that the origin of the trade
union movement is linked to the profound changes that shake the pre-capitalist societies of Western
Europe, mainly Great Britain, Germany and France, as a result of successive and accelerated

transformations that led to radically modify the mode of production and exchange. (p. 10)

On the other hand, the union, understood as an association of salaried or salaried workers,
permanent and autonomous, non-profit, for the representation and defense of their collective
interests is the historical consequence of a slow and non-linear process, during which the working
class struggled to organize and free itself from the political and legal ties that plunged it into
pauperization and moral degradation. Whose immediate antecedents are the mutual aid societies and
resistance societies; associative experiences that arise in the early days of the workers’ movement
(Zapirain, Zubillaga, Salsamendi, 2016, p. 12).

In Latin America the first workers’ societies seem to have been founded in Chile in 1847, under
mutualist forms that were then transformed into trade unions, grouping shoemakers, typographers
and carpenters. Zapata (2013) points out that the transition from craftsmen to skilled workers
and their consequent organization according to their trades is one of those transformations that

influenced the history of Latin America. The first workers’ organizations in the continent emerged
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in the enclaves, which adopted the name of “resistance societies” and laid the foundations for the

development of a class identity among their members.

When talking about unions and their presence in the public and private sectors, it should be
taken into account that there is more than one legal regime applicable to labor relations in the public
sector. As Ledesma (2011) points out, in general terms, the normative situation of the worker in a

public company is different from the normative situation of the worker in the public administration.

The labor relationship of the former is usually regulated by general labor legislation, while
the latter is subject to a special statute whose labor or administrative nature will depend on the
democratic or authoritarian nature of the government in power. In each Latin American country
there is a diversity of relations between the legal regimes governing labor relations in the public
sector. While in some countries the labor code regulates in a supplementary manner the labor
relationship of public administration workers subject to a special statute, in other countries it is

expressly excluded from its scope of application (p. 6).

In Colombia, we can observe that the conventional coverage has a very low rate, in contrast
to the constitutional recognition of the right to collective bargaining. After highlighting the role
of the legislator in terms of the development of the constitutionally recognized right to collective
bargaining (Cialti, 2016)

Regardless of whether it is a question of bargaining for public employees or the private sector,
a key moment in the bargaining process lies in the determination of the actors who are to negotiate,
i.e., in the formation of the bargaining table. On the one hand, bargaining capacity, which can be
defined as the “general and abstract aptitude” to take part in the negotiation of an agreement in a
given area, and, on the other hand, bargaining legitimacy, which “implies an additional degree of

concreteness” (Agut, 1997, p. 378) and makes it possible to determine the specific actors involved.

A distinction can be made between conventional capacity as a “generic aptitude” to initiate a
negotiation process and legitimization as an aptitude to participate in a specific negotiation (Valdes,
1988). The question of conventional capacity is a prior and necessary step to the assessment of
standing. For his part, Cuesta (2005) suggests that the hypothesis is that in Colombia, as in other
countries in Europe, North America and Latin America, workers with the same characteristics
face wage differentials that favor unionized employees. However, unlike the findings for other
countries, this higher wage benefits a group of professional workers, increasing wage inequality

among employees and worsening income distribution. (p. 181).
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In consideration of the above assertions, the notion of representativeness does not imply a
majority requirement, contrary to the notion of legitimacy. We already know that Colombian law
is very demanding in this matter and establishes a two-thirds majority for a collective bargaining
agreement signed by a union to be generally effective in the company. Given the context of the
Colombian labor system, the majority requirement is not essential. Indeed, the signing of a collective
bargaining agreement can only constitute an improvement of the existing working conditions which
does not necessarily require the respect of a majority requirement. The evolution of the French case

is very illustrative in this matter (Cialti, 2016).

Regardless of whether it is a question of bargaining for public employees or the private sector,
a key moment in the bargaining process lies in the determination of the actors who are to negotiate,
i.e., in the formation of the bargaining table. On the one hand, bargaining capacity, which can be
defined as the “general and abstract aptitude” to take part in the negotiation of an agreement in a
given area, and, on the other hand, bargaining legitimacy, which “implies an additional degree of

concreteness” (Agut, 1997, p. 378) and makes it possible to determine the specific actors involved.

A distinction can be made between conventional capacity as a “generic aptitude” to initiate a
negotiation process and legitimization as an aptitude to participate in a specific negotiation (Valdes,
1988). The question of conventional capacity is a prior and necessary step to the assessment of
standing. For his part, Cuesta (2005) suggests that the hypothesis is that in Colombia, as in other
countries in Europe, North America and Latin America, workers with the same characteristics
face wage differentials that favor unionized employees. However, unlike the findings for other
countries, this higher wage benefits a group of professional workers, increasing wage inequality

among employees and worsening income distribution. (p. 181).

In consideration of the above assertions, the notion of representativeness does not imply a
majority requirement, contrary to the notion of legitimacy. We already know that Colombian law
is very demanding in this matter and establishes a two-thirds majority for a collective bargaining
agreement signed by a union to be generally effective in the company. Given the context of the
Colombian labor system, the majority requirement is not essential. Indeed, the signing of a collective
bargaining agreement can only constitute an improvement of the existing working conditions which
does not necessarily require the respect of a majority requirement. The evolution of the French case

is very illustrative in this matter (Cialti, 2016).

In any case Cialti (2016) points out that one could imagine the possibility of resorting to the

figure of the referendum, which would allow the company’s staff to approve a convention signed by
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a representative, but not majority union. (p. 15) The international recognition of the right of public
workers to organize collectively in order to defend their legitimate rights and participate in the
determination of their working conditions was given through the normative instruments generated

by the ILO, among them we can mention the following:

- Convention 87 on Freedom of Association and Protection of the Right to Organize (1948).

- Convention 98 on the Right to Organize and Collective Bargaining (1949).

- Convention 135 on Workers’ Representatives (1971)

- Recommendation 143 concerning Workers’ Representatives (1971)

- Convention 151 concerning Labor Relations in the Public Service (1978)

- Labour Relations (Public Service) Recommendation 159 (1978)

- Collective Bargaining Convention 154 (1981)

- Collective Bargaining Recommendation, 1981 (No. 163) in consideration of Ledesma
2011, (p. 42).

Continuing the above idea, Ledesma (2011) points out that Article 2 of Convention No. 87
establishes that all workers, without distinction of any kind and without prior authorization, have
the right to form and join organizations of their own choosing, provided only that they observe
the bylaws of such organizations. The only exception in this respect is provided for in Article 9,
according to which the Member States shall determine the extent to which the guarantees provided

for in the Convention shall apply to the armed forces and the police. (p. 43)

In the preparatory work for Convention No. 87, it was stressed that freedom of association
should be guaranteed not only to employers and workers in private industries, but also to civil
servants. For this reason, in the report prepared by the ILO on legislation and practice in this area,
it was envisaged that the scope of application of the new instrument should include public officials
and employees: the guarantee of the right to organize should apply to all public or private employers
and workers, and also to civil servants, workers in public services and workers in nationalized

industries.

It seems, in fact, that it would not be equitable to establish, from the point of view of freedom
of association, a distinction between employees in private industry and workers in public services,
since both should have the possibility of defending their interests through organization. (International
Labour Conference, 81st Session 1994. Freedom of association and collective bargaining. Report
I (Part 4B), p. 24).
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During the discussion of the Convention, several government delegates noted that while
civil servants should have the right to organize (they are, in effect, covered by Convention No. 87),
the same was not true of the right to collective bargaining. Thirty years later, in 1978, the Labour
Relations (Public Service) Convention, 1978 (No. 151) takes an important step forward by requiring
States to encourage “‘negotiation procedures or any other methods which enable representatives
of public employees” to participate in the determination of conditions of employment in the public

service.

The right to participation of public servants is thus officially recognized at the international
level, with collective bargaining being a specifically mentioned modality. The only categories that
may be excluded (apart from the armed forces and the police, as in the previous Conventions) are
“high-level employees who, by reason of their duties, are normally regarded as having decision-
making power or holding managerial positions” and “employees whose duties are of a highly

confidential nature”.

Finally, the last stage was reached in 1981 with the adoption of the Collective Bargaining
Convention, 1981 (No. 154), which includes, along with the private sector, the entire public
administration (except the armed forces and the police) and only allows national legislation or
practice to establish “special procedures” for the application of the Convention. The ratifying State
can no longer limit itself to the consultation method, but must «encourage collective bargaining»
in order, inter alia, to «fix conditions of work and employment». Gernigon, Odero, and Guido p.
51-52)

Public and Private Sector Trade Unions

Private sector unions are made up of private workers, whose definition is found in the labor
code, which establishes that a worker is any natural person who provides material or intellectual
services to another person, or both, under an express or implied, verbal or written, individual
or collective employment contract, The most striking element within the above concept is the
employment contract, and this is important because private sector unions are not only made up of
salaried workers, but there are also organizations of independent workers, whose members are not
based on an employment contract as such, and use the contract for professional services. (Parrales,
O and Solis, J, 2018, p. 90)

In the private sector, the precariousness of economic indices, the decrease in production, and
company closures, put the negotiating position of unions at a disadvantage. The changes in the labor

market and labor legislation. As a result, they have had an impact on the size of the Colombian
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trade union movement and on the sectors of the economy in which it still has a presence.

Toledo et al (2002) states that collective bargaining is one of the few spaces for agreement
that has been consolidated with many difficulties in Colombia, weakened by the anti-union culture
of employers, governments and high state officials; violence against trade unionists; the absence of
labor legislation that includes and applies the ILO’s international conventions in a comprehensive
manner; the economic recession and neoliberal policies, which advocate a world without unions or

norms regulating the labor market.

In addition, collective bargaining, which is the core activity of the unions, suffers from the
spontaneous and unprepared way in which many organizations undertake it, and this neglect is a
factor that weakens the position of the workers and affects their results. Colombian labor legislation
recognizes three types of collective bargaining agreements: the collective bargaining agreement;

the collective bargaining pacts; and the union contract.

Finally, the approval of the 1990 labor reform led to an evident weakening of union action,
especially in the private sector, and collective bargaining went into crisis. This crisis manifested
itself in the lack of progress in terms of conventional conquests, and in the decrease in the number

of collective agreements and in the coverage of workers benefiting from them. (p. 111-112)

CONCLUSIONS

Taking into account the above, it is concluded that from its origin there is a clear inequality
between the rights of the employer and the right to unionize in Colombia. The natural inequality
of capital is deepened by virtue of the complacency of a State that makes rules more flexible,
such situation unbalances this equation, therefore, it is necessary to assert the rights and demand
better economic, legal and social situations that protect the worker together with their collective

representation organizations.

It is also observed that the main differences between unions in the private sector and the
public sector lie in the use of the right to unionize, at the private level union membership is scarce
and in the public sector, being the segment where most affiliation is observed, the country is only
close to 8% of the working population with union membership while in Colombia there are 19
million workers, This is due in part to the lack of public policy to promote and defend these rights
enshrined in the Constitution, the lack of union culture and the aspects of personal insecurity and

internal conflict that have been experienced since the 50’s of the last century.
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It is also observed that, in the public sector, the agreements and main collective bargaining

agreements have a very limited range of benefits resulting from the negotiation processes, which

has led the members of this sector to adhere to what is established in the national budget laws,

almost leaving aside negotiation as an enshrined right. Low wages and poor working conditions

have prevailed for a long time for most workers and the fact that in the private sector about 66% are

anchored to the minimum wage is a conclusion that evidences the precarious conditions of modern

trade unionism in Colombia.
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